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SALE AGREEMENT # 002261 

Draeger: 
Draeger, Inc. 
(referred to herein as “Draeger”) 
3135 Quarry Road 
Telford, PA  18969 
Primary Contact: Chris Gilsenan 
Contact E-mail: chris.gilsenan@draeger.com 
Contact Telephone: (415) 816-6704 

Customer: 
Contra Costa Regional Medical Center 
(referred to herein as “Customer”) 
2500 Alhambra Avenue 
Martinez, CA 94553 
Primary Contact: Ria Fikrat 
Contact E-mail: ffikrat@cchealth.org 
Contact Telephone: (925) 708-7715 

 

This Sale Agreement # 002261 (“Sale Agreement”), effective as of the last date on which this document is 
fully executed by all Parties (the “Effective Date”), is hereby entered by and between Draeger and Customer 
(referred to herein singularly as “Party” and collectively as “Parties”).   

1. Agreement Documents. The term “Agreement” means this Sale Agreement and the schedules 
attached to this Sale Agreement, all of which are hereby incorporated herein by reference, and any 
signed written amendments to the Agreement that may be entered by Parties. In addition, the terms 
and conditions of the contract identified below ("Group Contract") are hereby incorporated by 
reference into the Agreement and are applicable with regard to the modality or modalities covered 
by the respective Group Contract:  

 

 
Modality 

GPO/IDN/ 
Buying Group 

Name 

Group Contract 
Reference # 

Group Contract 
Effective Date 

Anesthesia Vizient CE7151 January 1, 2020 

 

The terms and conditions of each Group Contract shall continue for the term of this Agreement 
regardless of the duration of the Group Contract. The terms and conditions specified in Schedule 
C, attached hereto, are intended to address areas not covered in the terms and conditions of the 
GPO Contract; therefore, to the extent there is any conflict among the terms and conditions 
specified in Schedule C and the terms and conditions of the GPO Contract, the GPO Contract shall 
govern. In the event of any other conflict among the documents comprising the Agreement, the 
precedence of control shall be (i) this Sale Agreement (without reference to Schedule C), (ii) the 
applicable GPO Contract, and (iii) Schedule C.  

Except as expressly stated in this Agreement, no printed terms and conditions on a purchase order, 
invoice, or other instrument shall apply to the sale and provision of Products (as defined below) 
during the Term specified in Section 5 by Draeger to Customer.  

2. Product Orders.  Customer shall purchase the Goods listed on Schedule A (“Goods”) and the 
Services listed on Schedule A, as further described on Schedule B (“Service”).  Goods and Services 
are referred to herein collectively as “Products.”  A Customer shall order Product by submitting a 
purchase order for Product to Draeger. Products may be changed by a revision of Schedule A 
signed by both Parties.  

3. Product Pricing.  The cost of Goods and fees for Service are as specified on Schedule A.  All 
Product pricing is subject to change at the time of renewal or extension of the Agreement.  Price 
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changes may become effective prior to renewal or extension of the Agreement by written 
agreement signed by both Parties.  

4. Discounts.  The Parties acknowledge that any discounts constitute discounts or other price 
reductions under section 1128 B(b)(3)(A) of the Social Security Act 42 U.S.C. 1320a-7b(b)(3)(A).  To 
the full extent required by law, Customer is hereby informed and acknowledges that it must properly 
disclose this and any other “bonus, discount, rebate, or other reduction in price” provided to Customer 
by Draeger to any state or federal program that provides cost or charge-based reimbursement to 
such customer for Service.  Customer acknowledges that Draeger may be required to report the dollar 
amount of value of anything received by Customer other than Service paid for price designated under 
this Agreement and such information may be made public depending on applicable law. 

5. Delivery Date. In the event Customer is not ready for Goods to be delivered on the confirmed 
delivery date, Customer must notify Draeger thirty (30) days prior to confirmed delivery date to 
reschedule. If Customer fails to provide the required notification, Draeger may invoice Customer 
for Goods and any additional costs to hold Goods until Customer is ready for delivery. 

6. Term.  The term of this Agreement shall commence on the Effective Date and continue until 
completion of the delivery of the Goods and the performance of the Services, if any, detailed in 
Schedule A (the “Term”), unless terminated earlier in accordance with the terms of the Agreement.  
Notwithstanding the foregoing, the provisions of the Agreement regarding indemnification, 
limitations on liability, warranty, confidentiality, and legal notice, shall survive the Term. 

7. Authorization of Signatures.  Each Party represents and warrants that the person or persons 
signing this Agreement on its behalf has legal capacity to execute and deliver this Agreement.  If a 
Party executes this Agreement by electronic signature, the respective Party represents and 
warrants that such electronic signature is recognized by such Party as an authorized means of 
execution to legally bind such Party to the terms of this Agreement.    

8. Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall 
be deemed an original, but all of which together shall constitute one and the same instrument. 

 

[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the Parties hereto, intending to be legally bound, have executed this 
Agreement as of the Effective Date. 

 

Draeger, Inc. Contra Costa County on Behalf of Contra 
Costa Regional Medical Center 

 

Signature:       Signature:       

Print Name:        Print Name:       

Title:         Title:        

Date:         Date:        

 

 

Signature:        

Print Name:         

Title:          

Date:             
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SCHEDULE A 

 

Customer agrees to purchase the Products listed below for the identified devices.  The Products may be 
modified by written revision or addition to this Schedule A executed by both Parties. 
 
Quote No. 136323554 (for reference purposes only) 
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SCHEDULE B 

 

RESERVED FOR FUTURE USE 
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SCHEDULE C 

Additional Terms and Conditions
DRAEGER, INC. SUPPLEMENTAL TERMS AND CONDITIONS OF SALE  

PURSUANT TO PURCHASES UNDER APPLICABLE CAPITAL EQUIPMENT SUPPLIER AGREEMENT WITH VIZIENT SUPPLY, LLC 
(CE7151/CE7292/CE3332/CE3031/CE7206) 

 
NEGOTIATED SPECIFICALLY FOR CONTRA COSTA REGIONAL MEDICAL CENTER QUOTATION #136323554 ONLY 

 
1. GENERAL.  These supplemental terms and conditions are integral to the agreement 
governing the sale and purchase of goods (“Goods”) and service (“Service”) between the seller, 
Draeger, Inc. (“Draeger”), and the purchaser (“Customer”) (the “Sale Agreement”) and are 
intended to cover aspects of the sales transaction that are not contained under the Capital 
Equipment Supplier Agreement with Vizient Supply, LLC applicable to such capital equipment 
being purchased (“GPO Agreement”).  Goods and Service are referred to herein collectively as 
“Product.” Draeger and Customer are referred to herein singularly as “Party” and collectively 
as the “Parties.” 
2. PAYMENT TERMS. Draeger reserves the right in the event of late payment: (i) to 
suspend all deliveries or Service or to cancel any of its outstanding obligations; or (ii) to charge 
interest on the late payment calculated on a day-to-day basis until the actual date of payment at 
the lower of (A) an annual rate of twelve percent (12%) or (B) the maximum rate allowed by 
law.  Such remedies are in addition to any other rights or remedies available to Draeger under 
the law. If Customer pays less than the full amount due, the payment will be applied toward the 
outstanding balance.  Draeger’s acceptance of part of the amount due shall not interfere with 
Draeger’s right to recover the balance of the amount due or right to pursue any other right or 
remedy under the law.  All POs are subject to credit approval by Draeger. 
3.  DELIVERY, INSTALLATION, RISK, AND TITLE. Upon passage of title to the 
Goods from Drager to Customer or, if earlier, the date as of which Draeger makes a 
commercially reasonable attempt to deliver Goods, Customer shall be responsible and liable 
for, and agrees to, defend and indemnify Draeger against all claims, injuries, losses fines, 
penalties, damages, or costs resulting from Customer’s storage, handling, disposal, release, use, 
or resale of the Goods or their containers. Delivery, installation, and completion dates are only 
approximate and Draeger will not be liable for failure to meet such dates.  Notwithstanding the 
foregoing, Draeger shall use reasonable efforts to meet quoted delivery, installation, and 
completion dates.  Partial shipments may be made at Draeger’s sole discretion or, with 
Draeger’s consent, at Customer’s request. Customer shall use commercially reasonable efforts 
to allow for timely delivery of Goods, including, without limitation, providing instructions, 
granting access during Customer’s business hours (or such other time agreed by the Parties), 
and obtaining any required licenses or permits.  Customer is responsible for ensuring that the 
installation site is fully prepared prior to installation and for bearing all costs necessary to 
prepare site for installation in accordance with Draeger’s instructions, including without 
limitation, (i) engaging in any required labor and acquiring any materials, (ii) to the extent 
applicable, ensuring that the network (A) meets all specifications of Draeger’s Networking 
Protocol at: https://www.draeger.com/Library/Content/Networking-Protocol-Jan-2019.pdf, (B) 
meets any other network requirements that may be required by Draeger, and (C) is fully 
functioning as mandated by all manuals and other instructions requested of Customer by 
Draeger, and (iii) ensuring compliance with all governmental requirements, including without 
limitation, all certifications and approvals for installation and operation.  Customer shall provide 
to Draeger or its subcontractor, as applicable, access to the installation site and, if required, safe 
and secure space on site for storage of Goods and equipment prior to and during installation. 
4. DELAY OR FAILURE TO PERFORM OBLIGATIONS. Draeger shall not be 
deemed to be in breach or otherwise liable for any delay or failure in performance of any of its 
obligations caused, in whole or in part, by any act or omission of Customer or its agents, 
subcontractors, or employees. Neither Party shall be liable for failure to perform obligations 
(except for payment obligations) to the extent that such failure arises out of events beyond its 
reasonable control including, but not limited to, acts of government or compliance with any 
governmental laws, rules or regulations, acts of God, war, terrorist threats or acts, civil 
disturbance, fire, or other casualty, pandemic, strike, labor dispute, or unavailability of labor, 
carriers, raw materials, power, or supplies.  Any delivery date may be extended, at Draeger’s 
option, to the extent of any delay resulting from any such event. 
5. SECURITY INTEREST.  Customer grants to Draeger a security interest in all of the 
right, title, and interest of Customer to Goods (and all accessories and replacements thereto and 
all proceeds thereof), until full payment is made for such Goods.  If Customer fails to pay for 
Goods when due, in whole or in part, Draeger may, in its sole discretion, declare all obligations 
of Customer immediately due and payable.  In such event, Draeger will have all the rights and 
remedies of a secured party under applicable law.  Customer authorizes Draeger or its agent to 
file UCC-1 financing statements naming Customer as debtor and describing any Goods, and 
any other documentation relating to the security interest granted hereunder.  In addition, 
Customer specifically authorizes Draeger to file financing statements in appropriate 
jurisdictions naming Customer as the debtor and describing Goods as “all assets.”  Customer 
agrees (a) to keep Goods in working order until the purchase price has been paid and (b) not to 
attempt to transfer any interest in Goods until the purchase price is fully paid. 
6. THIRD-PARTY PRODUCT WARRANTY.  If the Sale Agreement includes the sale 
of third-party product not manufactured by Draeger or any of its affiliates, such products are 
provided to Customer solely at the direction of Customer with no recommendation by Draeger. 
Draeger makes no warranty for any third-party product.  Customer’s sole warranty for any third-
party product, if any, is the original manufacturer’s warranty, which Draeger agrees to pass on 
to Customer, as applicable.  The obligation of Customer to pay Draeger for the third-party 
product is absolute and unconditional, and Customer waives and releases Draeger from all 

claims, damages, and losses arising out of such third-party product regardless of any claims 
Customer may have regarding such third-party product.  
7. DISCLAIMER. Draeger does not warrant or guarantee that any product will be secure 
from cyber threats, hacking, or similarly malicious activity. Draeger does not warrant any 
Customer or third-party provided network or the performance of Product as impacted by such 
network connection. 
8. SERVICE BRIDGE SOLUTION.  If Customer’s use of Goods purchased is likely to 
be interrupted or delayed for an extended period due to the need to service the Goods, delay in 
delivery, or recall, upon Customer’s request, Draeger may, to the extent available, temporarily 
place reasonably comparable equipment with Customer for its use until such time as the affected 
Goods are returned, repaired, or delivered, as applicable.  Such placement is part of Draeger’s 
warranty, contracted Service, or recall obligations, as applicable, and provided at no additional 
charge to Customer.  Customer’s option for such temporary use of equipment shall mitigate any 
damages or losses, if any, that would otherwise be incurred by Customer for such period.  
9. INDEMNITY.  To the extent permitted under applicable law, Customer and Draeger 
(each as “Indemnitor”) shall indemnify the other party and its affiliates from and against all 
third-party claims alleging bodily injury, death, or damage to the third-party’s tangible property, 
and resultant losses, damages, costs, and expenses, including, but not limited to reasonable 
attorneys’ fees, but only to the extent caused by the Indemnitor’s  negligence or willful 
misconduct. Each Party shall provide the other Party with prompt written notice of any third-
party claims covered by this section.  The Indemnitor shall not make any admissions that might 
be prejudicial to the other Party.  
10. INSURANCE.  If Draeger needs access to Customer’s premises to perform Service or 
for other reasons, Customer shall, at its own expense, maintain and carry insurance in full force 
and effect which includes, but is not limited to, commercial general liability in a sum no less 
than $1,000,000 per occurrence and $5,000,000 in the aggregate with financially sound and 
reputable insurers.  Upon Draeger's request, Customer shall provide Draeger with a certificate 
of insurance from Customer's insurer evidencing the insurance coverage specified herein and 
which names Draeger as an additional insured.  Customer shall provide Draeger with thirty (30) 
days advance written notice in the event of a cancellation or material change in Customer's 
insurance policy.  Except where prohibited by law, Customer shall require its insurer to waive 
all rights of subrogation against Draeger's insurers and Draeger. 
11. LIMITATION OF LIABILITY.  IN NO EVENT SHALL ANY PARTY BE 
LIABLE TO THE OTHER PARTY OR THEIR AFFILIATES, WHETHER IN 
CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, 
INDEMNITY, OR ANY OTHER LEGAL THEORY, FOR LOST PROFITS OR LOST 
STORED, TRANSMITTED, OR RECORDED DATA, OR FOR ANY SPECIAL, 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, OR EXEMPLARY DAMAGES, 
EXCEPT AS EXPRESSLY STATED HEREIN, WITH RESPECT TO ANY MATTERS 
RELATING TO THE SALE AGREEMENT, REGARDLESS OF WHETHER THE 
OTHER PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF THE SAME.  
DRAEGER’S MAXIMUM LIABILITY UNDER THE SALE AGREEMENT IS THE 
ACTUAL PURCHASE PRICE RECEIVED BY DRAEGER FOR THE PRODUCT THAT 
GIVES RISE TO THE CLAIM. 
12. RIGHTS IN SOFTWARE, DOCUMENTATION, AND INTELLECTUAL 
PROPERTY.  To the extent software, data, or other documentation or information 
(collectively, “Software”) is embedded in or delivered with any Goods, the sale of such Goods 
shall not constitute the transfer of the ownership rights in such Software.  The Software shall 
remain Draeger’s property and Draeger grants to Customer a non-exclusive, non-transferable 
license solely to use the Software for the purpose, and in the manner, for which the Software 
was designed and produced and shall not modify, reverse engineer, or create derivative works 
based on any of the Software, or permit any third party to do so.  In addition, to the extent any 
third-party software is included in the Software, Customer will comply with any third-party 
software license terms provided by Draeger to Customer.  Software that is provided separately 
to Customer as a Product is not included under this Section 12, but is governed under a separate 
license agreement, and may be subject to a licensing fee.  
13. TERMINATION.  In addition to any remedies that may be provided under these terms 
and conditions, and notwithstanding the terms in the GPO Agreement, Draeger may terminate 
the Sale Agreement with immediate effect upon written notice to Customer, if Customer has not 
otherwise performed or complied with any its obligations, in whole or in part.   
14. CONFIDENTIAL INFORMATION.  All non-public, confidential, or proprietary 
information of Draeger disclosed by Draeger to Customer, whether disclosed orally or disclosed 
or accessed in written, electronic, or other form or media, and whether or not marked, 
designated, or otherwise identified as "confidential" in connection with the Sale Agreement is 
confidential, and may not be disclosed or copied unless authorized in advance by Draeger in 
writing. This Section does not apply to information that is: (a) in the public domain; (b) known 
to Customer at the time of disclosure; (c) rightfully obtained by Customer on a non-confidential 
basis from a third-party; or (d) is otherwise required by law to be disclosed. 
16. OTHER TERMS. The Parties shall comply with all applicable laws and regulations, 
including, but not limited to, (a) any privacy and data protection laws, or (b) any laws and 

https://www.draeger.com/Library/Content/Networking-Protocol-Jan-2019.pdf
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regulations relating to the import, or export, of any Product or associated technical data.  Neither 
Party may assign, subcontract, or delegate any of its rights or obligations under the Sale 
Agreement, without the prior written consent of the other Party.  Notwithstanding the foregoing, 
Draeger may assign any of its rights and obligations to one of its affiliates without notice to, or 
consent of, Customer.  The relationship shall be governed by and construed in accordance with 
the laws of the State of California, without giving effect to any conflict of law provisions.  The 
Parties hereto hereby agree that the application of the United Nations Convention on Contracts 
for the International Sale of Goods does not apply to this relationship and is expressly excluded.  
Any legal suit, action, or proceeding arising out of or relating to the relationship shall be brought 
before a court of competent of jurisdiction located in the State of California.  The Parties 
irrevocably submit to the exclusive jurisdiction of such courts in any such suit, action, or 
proceeding.  Any action by Customer against Draeger arising out of the relationship shall be 
commenced within one year from the date such cause of action has accrued, otherwise the same 
shall be barred. Notices shall be in writing and shall be deemed served upon receipt and shall 
be delivered in person or by nationally recognized courier or certified mail to Draeger, Inc. 3135 
Quarry Road, Telford, PA  18969, Attention President with a copy to the same address to the 
attention of General Counsel (such copy shall not constitute service of process). 
 
 

[END OF SUPPLEMENTAL TERMS AND CONDITIONS OF SALE] 
 

 

 


	4. Delay or Failure to Perform Obligations. Draeger shall not be deemed to be in breach or otherwise liable for any delay or failure in performance of any of its obligations caused, in whole or in part, by any act or omission of Customer or its agents...

